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34 Otto Palandt, Birgerliches Gesetzbuch, 73. Aufl., 2014, § 618, Rn. 3-9, S. 981. {#[
EVASS 618 iR ¢ Pflicht zu SchutzmaBnahmen (Cra&FE i < F675) » B A
ZRENBE 8 WHEEE TR SH ZRmBEAE > He30 (1) Der
Dienstberechtigte hat R&ume, Vorrichtungen oder Gerétschaften, die er zur Verrichtung
der Dienste zu beschaffen hat, so einzurichten und zu unterhalten und Dienstleistungen,
die unter seiner Anordnung oder seiner Leitung vorzunehmen sind, so zu regeln, dass
der Verpflichtete gegen Gefahr fiir Leben und Gesundheit soweit geschiitzt ist, als die
Natur der Dienstleistung es gestattet. (2) Ist der Verpflichtete in die hausliche
Gemeinschaft aufgenommen, so hat der Dienstberechtigte in Ansehung des Wohn- und
Schlafraums, der Verpflegung sowie der Arbeits - und Erholungszeit diejenigen
Einrichtungen und Anordnungen zu treffen, welche mit Ricksicht auf die Gesundheit,
die Sittlichkeit und die Religion des Verpflichteten erforderlich sind. (3) Erfillt der
Dienstberechtigte die ihm in Ansehung des Lebens und der Gesundheit des
Verpflichteten obliegenden Verpflichtungen nicht, so finden auf seine Verpflichtung
zum Schadensersatz die fur unerlaubte Handlungen geltenden Vorschriften der §8 842
bis 846 entsprechende Anwendung. b S FHEIISEHE R IHSE - Felik s —#h7y - 28
ILEANSTATE BB S - B RS ISR - BEADERDARA  RAEEE
AERLTTIR - JEE R 25 T HARGNEBZEHIRT ) BUNE R
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B VA5 507 (FRAI Ryfif24y (Ricktritt des Vertrags) - S5-KELFERES (5
H&EE) NRELEIZ T RBLRERIME 8% ) EHE - ZIRERRECIFEHR
5 (HEFLIHMZERE) - Wak(ERABESLL - SRR EERY -
N ZIERENE N Z i I Ze 5 By AR N Z S M BB A g - —fIRERE
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Abstract

Inspired by a letter from a reader of Liberty Times on Labor Day 2022
calling on convenience stores to provide a chair for store employees to take
a rest intermittently during the work day, this paper inspects the three Civil
Code provisions concerning the rights and interests of the workforce.

Article 187 of the Civil Code provides that the employer shall be
jointly and severally liable for damages to a third party caused by an
employee’s tortious act in his or her work. At the same time, it stipulates
that the employer has the right to claim indemnification from the employee
after making compensation, and such right does not exempt the situation
where the tortious act was a result of the employee’s minor negligence. Thus,
the employee who performs his or her duties for the benefit of the employer,
and is generally in weaker economical position, will bear the risk of ultimate
liability for minor negligence alone.

Article 483-1 that was added to the Employment Chapter of the Civil
Code, which provides that if an employee’s life, body and health are in
danger in the course of performing labor service, the employer shall take
any necessary precautions according to the particular situations. It is
commendable to enable employees to claim damages when the employer
violates the duty of prevention. However, it should be recognized that the
legislative intent is not only to compensate for damages after an incident,
but also to focus on prevention before an incident. Therefore, the employee
should be allowed to request the employer to take proactive preventive
measures.

Article 487 of the Civil Code concerning delay in employer’s
acceptance of labor services provides that the employee is not obliged to
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make up for the labor services but can still claim remuneration. However,
the proviso stipulates that the employer may deduct from remuneration the
expenses saved by the employee for not providing the labor service, or the
benefits that the employee obtained from elsewhere for providing labor
service, or the benefit that employees should have obtained but deliberately
agreed not to do so. The general view is that it is a statutory deduction right.
However, it does not conform to the core value of labor protection of the
civil law. Therefore, Article 487 should allow the employer to decide
whether to exercise such deduction right.

Finally, the paper briefly analyzes the newly enacted Labor Incident
Law to support the protection of procedural justice in disputes between
employees and employers, so as the expected civil law with the protection
of labor rights and interests as the core value not become an empty talk.

Keywords: The Employer’s right of Reimbursement, The Employer’s Duty
of Prevention, Obligation to Protect, Delay in Accepting
Performance, The Employer’s Deduction Right
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