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36 For the purposes of this Directive, the following definitions shall apply:

(1) “trade secret” means information which meets all of the following requirements:

(a) is secret in the sense that it is not, as a body or in the precise configuration and
assembly of its components, generally known among or readily accessible to persons
within the circles that normally deal with the kind of information in question;

(b) has commercial value because it is secret;

(c) has been subject to reasonable steps under the circumstances, by the person
lawfully in control of the information, to keep it secret.

37 Member States shall ensure that the competent judicial authorities may impose
sanctions on any person who fails or refuses to comply with any measure adopted
pursuant to Articles 9, 10, and 12. The sanctions provided for shall include the
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with a measure adopted pursuant to Articles10 and 12. The sanctions provided for
shall be effective, proportionate and dissuasive.

38 1. The acquisition of a trade secret shall be considered lawful when the trade secret is
obtained by any of the following means:

(a) independent discovery or creation;

(b) observation, study, disassembly or testing of a product or object that has been made
available to the public or that is lawfully in the possession of the acquirer of the
information who is free from any legally valid duty to limit the acquisition of the trade
secret;

(c) exercise of the right of workers or workers’ representatives to information and
consultation in accordance with Union law and national laws and practices;

(d) any other practice which, under the circumstances, is in conformity with honest
commercial practices.

2. The acquisition, use or disclosure of a trade secret shall be considered lawful to the
extent that such acquisition, use or disclosure is required or allowed by Union or
national law.
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45  See Jason S. Wood, A Comparison of the Enforceability of Covenants Not to Compete
and Recent Economic Histories of Four High Technology Regions, 5 VA.J. L. & TECH.
14, 29-44 (2000).

46 Texas Business & Commerce Code 8§ 15. 50., Wis. Stat. Ann. § 103.465., Flo. Stat.
Ann. § 542. 335., Michigan Compiled Laws § 445. 774a., Lou. Rev. Stat. § 23:921., S.
D. Codified Laws § 53-9-11.

47 See Christine M. O’Malley, Covenants Not To Compete in the Massachusetts Hi-Tech
Industry: Assessing the Need for A Legislative Solution, 79 B. U. L. Rev. 1215,
1219-1221 (1999). Blue Ridge Anesthesia & Critical Care, Inc. v. Gidick, 239 Va. 369,
371-2 (Va. 1990). See Michael L. Agee, Covenants Not To Compete in Tennessee
Employment Contracts: Almost Everything You Wanted to Know but Were Afraid to
Ask, 55 TENN. L. REV. 341, 363, 371-378 (1988).

48 Business and Professions Code § 16600.

49 Business and Professions Code 88 16601-16607.

50 See State Farm Mutual Automobile Ins. Co. v. Dempster, 174 Cal. App. 2d 418 (Ct.
App. 1959).
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Abstract

Though small in geographic area, with its advancement on the
production process and research and development, for decades, Taiwan has
played an indispensible role in the global supplying chains in the
high-technology industry. While such technology mostly serve for
commercial purposes, some of which, known as “Sensitive Technology,”
simultaneously possess significant value on the aspects of national economy
and military security. With high-technology industry from China on the rise,
it is evident that Taiwan’s role in the industry is challenged by what’s called
“Red Supply Chain.” It is not uncommon that events such as events like
Chinese companies misappropriating Taiwan’s technology or Sensitive
Technology of the Taiwanese companies occur in recent years. Under the
circumstances, protecting the technology and Sensitive Technology
developed by Taiwanese companies become a timely and imminent issue.
However, no legal system governing the intangible technology is currently
in place in Taiwan, wherefore, establishment of a proper legal system is
imperative.

This article will review the existing acts and regulations that are
intended to prevent foreign companies, mainly Chinese companies, from
misappropriating technology or poaching talents from Taiwan and make
comparison to those from the United States and other countries. This article
will show that Sensitive Technology Protection Act, which is being drafted
as of now, does help structuring a system which provides control over
Sensitive Technology. Nevertheless, the proposed definition of Sensitive
Technology substantially overlaps with that of trade secrets. Consequentially,
to refrain that all trade secrets would be subject to Sensitive Technology
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Protection Act, leading to excessive control over rights to property , this
article suggests another provision - that is, on top of national safety and
public interests, when labeling Sensitive Technology, the authorities must
take into account a technology’s market shares in both foreign and domestic
markets, consider the trends in relevant industry, and exercise highest
scrutiny when designating a technology as Sensitive Technology.

Keywords: Trade Secret, Sensitive Technology, Commercial Espionage,
Non-Compete, Export Control



