#E ) A% Hwa Kang Law Review
Vol. 65 (2018), pp. 73-100
DOI10.6868/HKLR.201812_(65).03

MERZMERREFHEIEARNZIAR

A Study on the Application of Law for Infringement of
Intellectual Property Cases Involving Element between the
Taiwan Area and the Mainland Area

Kuang-Ping Wu"

B B

BAEFFERLAMIFORAE TR EITEMAEREN
o E A R IRl F TR RN A 0 ] AR B A B
P2 LJIRBRELE CLRP R SLPIRRENE # EF S AR
MAREREFEPHLL 8 FHAEMARREN LR BT 4
AR RARE A RANMAIEN 2 THE 2% AE | LRy
2R ERZEIE 2R 2R RTER N LB EN A
EEAILEY o A2 2 TR B AN E AR RN BREN 2
RELE TEMARERZEFY 28055 A0 AFEM A
EfE R WA HRF R ET R F L REE AR RS-
BT RE) 2GR

et HE 1071211 B2 AEHET 0 1071217 R{&EETHE] © 107.12.18

* o ECRENEASEM L B ARRARELAB TR LRI

*  Ph.D. in Law, Fu-Jen Catholic University, Associate Professor, Department of Law,
Kainan University.



74 A AR FATHH

BAEEE : 5 AEM AR ERTE 2 RUn R ARG REERZ A A
AKBERIEG] ) AR R A BT A



—OtHE+=A W S E R R AR Z T 5E

75

H X

il
;
[

S|
=
JF Ol
oy
{m
el
=
;M
E
ik
I 7
‘Hi*
V)
sy
T
rN
aﬂ
N
/‘
=k




76 HE ] A YA abak: i

+ 25 =
- I =

HERE 76 FBUFFMAFIRZZ - MFEARZERE GRS - 2
SH > WEOREY] > BOE ~ R~ s - HEEGG > B IAREYEE
EeBUTEZNE EgF > MEEEVERRERENEE S 2 —
Ui o AHEE AEN > EEERFEREEHEELAR - EHEERE > &H
TS 2R AR - Pt S S ERERERNE - DURSUE ~ 2
s ATS [ & (FRE R RERTRE > Rl E SRS tHR R Z B
R TR DA R R 44 i o o e PRI AR R TR > (1S R R R I EE R AR
MEFEHEE - WEEEYERRENZEANE BT ZEE A
ERBLUR R A RBAGGRG] (LU R R AR GG ) " 28
=E RE HEEBENZERBEELEFISONEER - Z&HIRAT
BRI 2 EEAHEOREARIILUEN - DA S EERIET R
Z AR -

MEEEVEERESHERSE L  BERaE2B  NRESMERE
EREZEE \REE BB \REEMERERESAEARRE
FINEANE SV EREREZZEANRREE ~ IR AE S EEE
Kz Kl N\REENEER : S—RERREEEsnY - KB
ZEANRMOHZE BV ERRZENS - R " WEARBEGED, Z
A MEEHZEAE S EEPNE8EESNAE  NEEE
AREAREARM LM EEVEEREEMN R T fFE AR A
B 5 41 fkEE 1 3E ¢ T 2EE A\ REURREE A\ R Z REEA:

1 2SI A RERREE N RBAGRIRGISS 2 © T ARBIAEE > BT« —
A  FREE 2 - &P BHKBUSSORRERT 2 S o — - oK
PEMlE © fEEEME SN PEREEL - = 2EME AR - fHEZEE
RAPFEZ AR - 10~ REEfE AR : SEEREERAFREZIAR - -

2 EARE (86) FRAGEER] =5 04872 Sy -



—OtHE+=A WSS ER R ARER 2R 77

SRAGRBISSARESS - BAZEME AR - | ZHE - A TREAR
BEARGRGT ) - MIEMK T R AN RRBARIRET ) B ERERA - =B
ZEARANE > BEEANRMIINI A 2B SV ERRESMS - JF
"R N BB (PR B AR e o S R AN R BRG] L2
HREABINGT ZBIVE B R TR - TEIRT PINREERE
A, (DU TIBINRIE ) ) BIEERE | SUEBPR 2EE
bRt - HBAEARBEINH A2 HEMEREERE R W
NERBAGRERDT ) 55 41 35 2 70« T OREEMER N RAH AR S BN A
HZREHN > BRAREISARES  BRHAEE ZFE - 5 28
TE o MEBEARMEAR: - HILRIR - R E S EE RN =2
R TEARBEGEY, 2 THE=E RE ) EEERAE > ERNE
EANREANEARHEHZEEMERRSEN, > SUILHEP T EkeE
W FE SV ERERESM - AR f R SV ER RS
> DS S ERE R R - SR -

AN REFEMARREFHEIFEANIFH

— ~ MRS R R R ek
BRELA LA R R R S R R B - R R S A

3 2 (RUAREFHEBITZEEY - TR : #5638 > EFEREFRAERE
H  GEEEAR 93 FRITE (—) F5 3 SLHIARRE - BUBRALASHIEN -
H 349-359 - TR - 2018 4F 2 fift : BUSKESF - BRZRME - BFEALES - H 402-403 »
=R > 2018 5T 6 Wit ZEEEY - BURRLEEGINTE - H 188-194 - =[X > 2018
F417 5 RV BINENERE ERER - BBV EER -OOFERE L
T SRREHART 0 A EVREMESE - 55 218 Ji > H 196-208 - 2013 £ 7
A ZEY > BINEEME RESEF ISR EEELERE - HEMETRA
HIFEAHRA R S et (55 188) - HlJARE - H 225-230 > 2010 4F ¢ FPiEHT > BFRE
S ERETIA Z BIFRE R E - RIBVABIR LA M 2 R BPERLERT
st SN HE B PRALL - H 30-48 - JTHE > 2009 £F -



78 HE ] A YA abak: i

PREVRA RV S ek A R (o Z SRR LA 5 i 73 ] A [ T2
ERREERIAEEE T oy &5 J(JRRIT JA AL M 73 8 J57% jdépecage -
Sty T OBIRETA ) o MRS N R E R D
ST EERE Ry ARG R AV RRA (h ~ DU B AR Ryie 0 SR T AR 2 VAT
B (% ~ BB EREE ZRURPT AR A =8y - DIEEVERER
RGP LA A > RERUE SV EEREN A S Ry O 2 AR
B IS S ERE 2 24 - BB - Fie - NESIEREECIUT ~

4 FEW - 1989 4 TG LEIRERAE | 5B 110 R I ERENTARIER B B AR
Fra AR s (55 1IH) ~ (REZROBFTEAERG (F23H) ~ ERESTER
MAEZEERIG (B 3T8) =5y 1999 4 T HEBai A ) 2 T8+ 245
PRRLE | PRI A ) By - AR A AR R (56 1291 &% 1
H) -~ ERESERMAeEEERF (5 1291 R 2 1) —8#5 1999 4 T 5
REEITEE ) 2 TSR BIERVE ) BB ERE AR 2 E R - AR
EVEERRAR (55 1132 (FEF 110D ~ (ERE S ERImMAE 2 ARG (55 1132 (5
2TE) 4y 2 2000 4F THAREREGE ) 2 TR BIIRAVE ) BEEMEE
BB E R ARRRFTAAERIGR (5 1120 R 1 10) ~ fERESFREMA
ZOEERAG (55 1120 555 2 TH) 4y 2005 4 T RANFISEEIFEALE | HEER
FAEREZ AR BN R - RREATA ARG (5B 71 ) ~ (ERIESTERINE
ZOEERGR (BB T3R) ~ (REZRUBFTAAERR MR (55 110 i) =&(45r > 2007
T+ HHBPBESER BB RETRMEF A0S | BEEMEE A
&Ry © RRGFTAE AR R (55 23R8 1 1H) - REZRUBATA ARG (5B
3B 21E) ~ (ERESFEREIMAEZ AERMG (5528 ) 2010 4 [ g AR
HABEIPINR BRI EARBEAE ) Bt T 8T ENE | BEEVEE A
R8N Ry - REERTA ARG (58 48 R) ~ (FERESERIMAEZEERG (5F
A9 5%) ~ REZRUBFTA ARG (5550 %) =647+ 2011 4 " MRk
2 TE—E A 2 TEE REAMEREER, 2 TEIE BELE
RS FEE RN AR E A B R © AR ARG (55 152 %) ~ fERETE
Re e 2 VARG (25 L3R5 1 TH) ~ (REBFZROBFTAEAERIR (55 1.53 )%
55 2TH) =E85y ; 2013 4F T SEFFNEMHEEIERLE | RS B g 2 AR
Ry © RAGFTAE ARG (55 35 1REE 1 1H) ~ fERIE T F R4 ARG (5B
37 /&) —Ehoy -

5 EFERVEL DABEASEIEE ) 2R IEL T 0 SRIMERE - BRI L
T oy&E|pEE (issue-by-issue) | 7574 2 A — Dl AR Mg RIELR By oy > BORE
Bt 55 119 B » B 151-187 - 2011 4E 2 F -



—OtHE+=A WSS ER R ARERA ZUE 79

SEHARE ~ PR~ JH0 - UAFEMRE - IS S EE RE o ZRem A
ERERA (R 0 JRRNE SR FEREE B2 P AR AR (- BIU S B
fEZ R ~ I . HEMERRS IR AAERE G - HRETR
FTAEREREZE (RRETRZEILE? ) - l—EE R R -
ERREERN ERYEE S - M ERZNE » 2BV ERA
BINEREM (BEAIRE - PR ) siggd: (EEE) ZREFIAUS I E
FIHARI R B CE S A B ~ PR AR ~ W R EFELE S
M EEREZ NEA K IIAZE I BRI E IR 2 PR Bty - IR Y=
ME ANEFESMEMEEA 2k > TEESVEEELY
W BRI ZM EE AN FEMREE SV EE A EIERANE -
HRWIE 7S EE AT USSR 2 e - SCE S
SET R ZEH o B R iR S E R 2 T - I
BEMER R ZENE - R R W R B E R R A A 2 B
i HEWREET RS > QIEEA " iR ARG, 5 50
FRERETT R E S AR Rk EE M A E B ARSI ZHE -
AT IR N ERRE R R G ) MEmh R R 29 A SOUE - RITE S
I TR N ERRE R BRG] ) 265 51 (55 2 THIEMYIREEIZE AR > HISCHE
BT IBINRIE 5B 42 RE B E R E ISR - A REEE -

BIRALE DB EV ER ARSI ZEERE > SN AR
B (B I M Ry (R T Ry 2 FIRE® > IRERERE TR M R T Py (R AT
Ty BRET o ASCER Ry > Ih—RAREMERREDA T AN B — LA

6 ZEY HIMEEMERBS BRI EREIEREL - [FFE3 > H 228 -

7 2hdEsEEE - [FEE 3 0 H 356-358 1 BFEF ~ BROR(EH > [FFE3 > H 403 SOEF
[FaE 3 > H200-202 ; 539 - [Flak 3 - WIME M E REFMF LIRS B S
ML > H 228 (MSCHERIDRERSTE M2 R - EXCPE T SBER AR
BLE AR R ERETT RV - IESEFIRAFIS > AT E R E B
Bl > TRE&F e Z e R (AT By ) EORRIISCE > SOATHERIRZ GRS =2
MERRZECIE T HhZEE) © FPE > FEE 3> H 37 (MECHERITR



80 HE ] A YA abak: i

RE - POIEEL FMESSE T S50/ FERE > 1883 41 T {2t TSR EEmE > EBLALY |

( Paris Convention for the Protection of Industrial Property » fifE & " 228
N ) 52 5 LIHE Sy T {RaE | (Protection) B " EEERCR | (Legal
Remedy ) = $E BLAH & (FHE 2 1886 45 | {0 22 Ky B 1F 2 M8
/N4 ; ( Berne Convention for the Protection of Literary and Artistic
Works > fif# 5y TREALY ) 555 BREE 2 THES 2 BElE sy | IReE T HilE

PRaEMZ R - (ESChEH T B AR R AR R AR BRIt — R
AZER BT B 2 HBRERISRBOR | - SO THERIZ SR R INE B
MEERZSECH MEET R © GRTZ » A B ErE 2 BRI AME
(=) —WBETHBLEZEREVREBIRE S ZEBE - BIEILARCE B
PURBFCEE CRREEE - H 35-38 » 7R » 1996 4F (HSCHERBARIRS M
A AHSC A E RS SRR AT Ryt 2 B E - AT HERIRZ SO R I M B
SEEEHER/ERETRZHEE) -

8 TERAL,FE 2 T(E1HE) F—FREERPEMEREEZRA - 5%
M EREZ (78 [E=A & ZBUEAECI T BRI sl T B AR B R 2 4
HAUBEAR N GIFTR B E < HEF o IRIIE - ST INEE IR 6% B R R e T
& MENZEER - EEA B B A E 2 (R BERROR - (3B 2TH) #
oK IR H TR AN 2 B 5 » (] IR 2 HoAth S B R e A A0l e
FERE » NSMTIISLERTECE B R - (35 3TR) BAR ENERITEZAZ ~
B DU REMIE SR E SR 2 BT KEBE R ZEERE - &
TJRE Fy T EERE AR N EE - 2B TRIIORE - | (Article 2 National Treatment
for Nationals of Countries of the Union (1) Nationals of any country of the Union shall,
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nationals; all without prejudice to the rights specially provided for by this Convention.
Consequently, they shall have the same protection as the latter, and the same legal
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BT EEE > g B EJERE -  (Aricle 5 Rights Guaranteed: 1. and 2.
Outside the country of origin; 3. In the country of origin; 4. “Country of origin” (1)
Authors shall enjoy, in respect of works for which they are protected under this
Convention, in countries of the Union other than the country of origin, the rights
which their respective laws do now or may hereafter grant to their nationals, as well as
the rights specially granted by this Convention. (2) The enjoyment and the exercise of
these rights shall not be subject to any formality; such enjoyment and such exercise
shall be independent of the existence of protection in the country of origin of the work.
Consequently, apart from the provisions of this Convention, the extent of protection, as
well as the means of redress afforded to the author to protect his rights, shall be
governed exclusively by the laws of the country where protection is claimed. (3)
Protection in the country of origin is governed by domestic law. However, when the
author is not a national of the country of origin of the work for which he is protected
under this Convention, he shall enjoy in that country the same rights as national
authors. (4) The country of origin shall be considered to be: (a) in the case of works
first published in a country of the Union, that country; in the case of works published
simultaneously in several countries of the Union which grant different terms of
protection, the country whose legislation grants the shortest term of protection; (b) in
the case of works published simultaneously in a country outside the Union and in a
country of the Union, the latter country; (c) in the case of unpublished works or of
works first published in a country outside the Union, without simultaneous publication
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in a country of the Union, the country of the Union of which the author is a national,
provided that: (i) when these are cinematographic works the maker of which has his
headquarters or his habitual residence in a country of the Union, the country of origin
shall be that country, and (ii) when these are works of architecture erected in a country
of the Union or other artistic works incorporated in a building or other structure
located in a country of the Union, the country of origin shall be that country.) -
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Abstract

Since the end twentieth century, trade, cultural, social and personnel
exchanges across the Taiwan Strait have steadily grown, giving rise to
numerous problems pertaining to the rights and interests of people on both
sides. The “Act Governing Relations between the People of the Taiwan Area
and the Mainland Area” was enacted for the interactions between the People
of the Taiwan Area and the Mainland Area. The “Act Governing Relations
between the People of the Taiwan Area and the Mainland Area” regulates
conflicts rulefor civil events involving elementbetween the Taiwan Area and
the Mainland Area. This article analyzes the law applicable to infringement
of intellectual property events involving elementbetween the Taiwan Area
and the Mainland Area, checks some issues of current legal system, and
makes suggestions to resolve these issues.

Keywords: Infringement of Intellectual Property Cases Involving Element
between the Taiwan Area and the Mainland Area, Law of Origin, Law of the
Protecting Country, Act Governing Relations between the People of the
Taiwan Area and the Mainland Area, Preliminary Question, Claim to Stop or
Prevent Infringement



