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Abstract

The concept of supervisory negligence was developed from the
Japanese criminal jurisprudence after the Second World War. Some
commentators have considered the concept of supervisory negligence as a
new theory of negligence while some others have held a very high
expectation of the concept. Through the review of Japanese literature, this
paper examines problems arising from the concept of supervisory
negligence, such as the differentiation between action and inaction, the
content of foreseeable possibility, and the identification of the duty based on
action and the duty based on notice, to understand whether supervisory
negligence is a new theory or simply a factual alternative to the concept of
conventional negligence. After clarifying the position of supervisory
negligence by its nature, this paper further analyzes two representative cases
in Japan, seeking to point out possible reasons why supervisory negligence
have caused so many problems. Possible reasons for causing these problems
include the criminal negligence involving the participation of multiple
parties rather than the participation of only two parties; the competing
priority of multiple negligence arising from one individual’s conduct; as
well as the confusion between the duties under the administrative law and
the duties under the criminal law. In conclusion, this paper first points out
that the supervisory negligence is not a new theory of negligence and it
should follow existing framework of conceptual examination for the offense
of negligence arising from either action or inaction. Secondly, the
conclusion focuses on the background of problems regarding supervisory
negligence, pointing out the existence of problems at a higher level for
supervisory negligence and regulatory negligence, respectively. Finally, it
points out what should be the focuses if the concept of supervisory
negligence is being introduced into Taiwan in the future, as well as the
function of the concept of supervisory negligence in many areas as a
reminder.

Keywords: Negligent Supervision, Supervisory Negligence, Negligent
Administration, Administrative Negligence, Concurrent Negligence,
Criminal Obligation



