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Abstract

The Grand Justices’ recent judicial declarations of unconstitutional
laws and regulations, with varied degrees of violation but temporary
validation, have instigated a domino effect in which the related
governmental organizations were bogged down in a state of being unable to
enforce and apply the Judicial Yuan Interpretations to individual cases. The
predicament may be attributed to the insufficiency of explanations in the
Judicial Yuan Interpretation content, the method of which is not stipulated in
the Constitution of R.O.C. Due to the complexity of the matter, a
“jurisprudence approach”, involving the principles beyond the laws, may be
required for the review of the Judicial Yuan Interpretations instead of the
conventional approaches.

Gustav Radbruch, a German famous legal philosopher, defined “the
idea of law” with a triad of justice, suitability for a purpose and legal
certainty, which forms the analytic framework of this study for the review of
the relationship between the idea of law and the judicial reviews. A
comparative legal idea is also employed to acquire the insights of Austria,
Germany and Japan’s current practice of judicial reviews, with an intention
to delineate the procedure of adopting Austria’s and later modifying with
Germany’s judicial review practices to domestic judicature. This paper
ultimately aims to formulate an optimal practice through the legal idea to
resolve a derivative of legal disputes caused by the pending effect of the
declared unconstitutional laws and regulations prior to its effective date,
including the issues of prescription, the point of time at which the court’s
judgement shall be pronounced and legal remedy of individual cases.

This paper concludes that the Grand Justices’ declarations of the
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unconstitutional laws and regulations with temporary validation though
were claimed to be promulgated on the grounds of the idea of “legal
certainty”, the Legislature is essentially obliged to make amendments to the
laws and regulations in accordance with the idea of “suitability for a
purpose.” Furthermore, the judiciary’s judgements and decisions shall be
consummated with the idea of “suitability for a purpose” from the
perspective of “justice”. The administrative agencies shall include the
perspective of “justice”, which is then supplemented by the ability-to-pay
principle, in order to maximize their performance. The rights of the parties
involved in an individual case shall not be forfeited after the effective date
so as to fulfill the idea of “justice” in individual cases. The findings of this
study formed the framework for the review of the Judicial Yuan
Interpretation No.718 and will serve as a reference for governmental
organizations’ future administration, by which the purpose of Grand
Justices’ judicial review, being served to supervise the integrity of the
legislation, is made unequivocal.

Keywords: The Idea of Law, Justice, Suitability for a Purpose, Legal
Certainty, Periodical Expiration, Justice of Allocation, Justice of Balance,
Judicial Review, Constitutional Court Procedure Act, Assembly and Parade
Act



