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5 Deborah A. DeMott, Beyond Metaphor: An Analysis of Fiduciary Obligation, 1988
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Restatement (Third) of Agency § 1.01, cmt (c) (2006). But cf. Ellen Taylor, New and
Unjustified Restrictions on Delaware Directors’ Authority, 21 DEL. J. Corp. L. 837,
871 (n.191) (1996) (citing cases from states other than Delaware).

9 Randy J. Holland, Delaware Directors' Fiduciary Duties: The Focus on Loyalty, 11 U.
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the shareholders since they have no duty to respond to the will of the shareholders as
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12 Megan W. Shaner, The (Un) enforcement of Corporate Officers’ Duties, 48 U.C. DAvIS
L. Rev. 271, 304-319 (2014). See also LYMAN JOHNSON, DOMINANCE BY INACTION:
DELAWARE’S LONG SILENCE ON CORPORATE OFFICERS, IN CAN DELAWARE BE
DETHRONED?: EVALUATING DELAWARE’S DOMINANCE OF CORPORATE LAW 182,
189-191 (Stephen M. Bainbridge, Iman Anabtawi, Sung Hui Kim & James Park ed.,
2017).

13 A. Gilchrist Sparks & Lawrence A. Hamermesh, Common Law Duties of Non-Director
Corporate Officers, 48 Bus. Law. 215, 217 (1992).
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46 WM. & MARY L. REV. 1597, 1606-1608 (2005).
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17 Del. Code Ann. tit. 8, § 142(a), (b). FXEA\EESE 29 (FIREFELURE -

18 Johnson & Millon, supra note 14, at 1608.

19 Shaner, supra note 11, at 44.

20 Deborah A. DeMott, Corporate Officers as Agents, 74 WASH. & LEE L. REv. 847,
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21 Id. at 863.
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24  Lawrence A. Hamermesh & A. Gilchrist Il Sparks, Corporate Officers and the
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Business Judgement Rule: A Reply to Professor Johnson, 60 Bus. LAaw 865, 871
(2005).

25 Id. at 874.

26 Johnson, supra note 22, at 456.

27 Bainbridge B[I{E 53048 BE A R REE ARG - SR 48 E HIENEAG T - See
STEPHEN M. BAINBRIDGE, CORPORATE LAw 101, 140 (2015).

28 Lebanon County Employees’ Retirement Fund v. Amerisourcebergen Corp., No. CV
2019-0527-JTL, 2020 WL 132752, at *21 n.25 (Del. Ch. Jan. 13, 2020).

29 1 American Law Institute, Principles of Corporate Governance: Analysis and
Recommendations § 4.01 cmt. a (1994).

30 ABA Committee on Corporate Laws, Changes in the Model Business Corporation Act
Pertaining to the Standards of Conduct for Officers; Inspection Rights and
Notices-Final Adoption, 54 Bus. LAw. 1229, 1231 (1999).

31 Hamermesh & Sparks, supra note 24, at 876.

32 DeMott, supra note 20, at 860.

33 Hamermesh & Sparks, supra note 24, at 876; Pfeiffer v. Leedle, No. CV 7831-VCP,
2013 WL 5988416, at *6 n.38 (Del. Ch. Nov. 8, 2013).
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34 Smith v. Van Gorkom, 488 A.2d 858, 873 (Del. 1985).

35 DeMott, supra note 20, at 849; Johnson & Millon, supra note 14, at 1637.

36 Buckley Family Trust v. McCleary, C.A. No. 2018-0903-AG, 2020 WL 1522549, at
*10 (Del. Ch. Mar. 31, 2020).

37 AR 106 S G BT 472 SREREHR -

38 Julian Velasco, A Defense of the Corporate Law Duty of Care, 40 J. CORP. L. 647, 658
n.63 (2015).

39 D. GORDON SMITH, THE MODERN BUSINESS JUDGMENT RULE, IN RESEARCH
HANDBOOK ON MERGERS AND ACQUISITIONS 83, 97 (Claire A. Hill & Steven Davidoff
Solomon ed., 2016).

40 Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).

41 Brehmv. Eisner, 746 A.2d 244, 264 (Del. 2000).
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42 Southern Pacific Co. v. Bogert, 250 U.S. 483, 487-488 (1919).

43 Allied Chemical & Dye Corp. v. Steel & Tube Co. of America, 120 A. 486, 491
(Del.Ch. 1923). See also Hartford Accident & Indemnity Co. v. W. S. Dickey Clay
Mfg. Co., 21 A.2d 178, 184 (Del. Ch. 1941).

44  Tamar Frankel, Fiduciary Law, 71 CAL. L. REV. 795, 795-796 (1983).
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47 Abraham v. Emerson Radio Corp., 901 A.2d 751, 758 (Del. Ch. 2006).

48 Cinerama, Inc. v. Technicolor, Inc., No. CIV. A. 8358, 1991 WL 111134, at *19 (Del.
Ch. June 24, 1991); Pfeffer v. Redstone, 965 A.2d 676, 691n.52 (Del. 2009).

49 Sinclair Oil Corp. v. Levien, 280 A.2d 717, 719 (Del. 1971).

50 Del. Code Ann. tit. 8 8 102(b)(7).

51 Shandler v. DLJ Merch. Banking, Inc., No. CIV.A. 4797-VCS, 2010 WL 2929654, at
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54 Ford v. VMware, Inc., No. CV 11714-VCL, 2017 WL 1684089, at *10 (Del. Ch. May
2,2017).
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Stockholder Litig., No. CV 12711-VCS, 2020 WL 553902, at *6 (Del. Ch. Feb. 4,
2020).

58 Harris, 582 A.2d at 234-35 (“It is established American legal doctrine that, unless
privileged, each person owes a duty to those who may foreseeably be harmed by her
action to take such steps as a reasonably prudent person would take in similar
circumstances to avoid such harm to others.”)
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61 eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 8 (Del. Ch. 2010).

62 Feeley v. NHAOCG, LLC, 62 A.3d 649, 668 (Del. Ch. 2012). See also Edward B.
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visited June 08, 2020).
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Abstract

Based on current laws, this article explores possible sets of causes of
action for breach of fiduciary duty. Starting from the clarification with
respect to the parties of fiduciary duty, this article indicates the obligor of
fiduciary duty could be the director, officer or controlling shareholder, with
different contents of fiduciary duty to be complied with. On the other hand,
the obligee of fiduciary duty includes the corporation and the shareholder,
the former of which is the direct party to be served and the latter the indirect
party. Based on the aforementioned, this article further applies the
provisions in the Company Act and Civil Code to construct the available
sets of cause of action for the corporation and the shareholder against the
director, officer and controlling shareholder, showing that the cause of
action for the corporation is complete after the amendment of Article 23,
Paragraph 1 and Article 8, Paragraph 3 of the Company Act. The
shareholder’s cause of action available is relatively vague, but it could be
solved through interpretation of relevant provisions. However, the
relationship of the liability among different fiduciaries varies with the
different causes of action claimed, which is to be solved by further
development of the joint liability theory in the Civil Code.

Keyword: Fiduciary Duty, Duty of Obedience, Director, Officer,
Controlling Shareholder, Joint Liability, Monetary Liability,
Third Party Beneficiary Contract
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